This Comment maintains that neither creditor nor debtor interests are served by ambiguity in the scope of permissible debtor behavior during the gap period. The content of these legal rules is also significant because it will affect the incentives governing debtor-creditor relations, both before and after filing the petition. Although involuntary bankruptcies account for only a small percentage of total bankruptcies, 6 they may be more likely to involve significant assets. 7 In addition, many private creditor-debtor settlements may result from threats of involuntary proceedings. 8 The precarious position of a gap debtor thus presents an opportunity for individual creditors to exploit a vulnerable debtor's position with threats of an involuntary petition, coercing deals that favor individual creditor interests over those of the estate as a whole.
The Code fails to delineate the respective rights of creditors, the debtor, and those who conduct business with the debtor during the gap period. This Comment argues that debtors should have the authority to issue secured debt for reasonably equivalent value during the gap period without court approval. This position is consistent with the Code's language as well as its overall purpose of preserving the viability of the debtor's business. Requiring court approval could threaten the survival of the gap debtor's business by upsetting already fragile commercial relationships. It would also violate basic notions of fairness, since the petition filed is not an authoritative disposition of the debtor's suitability for bankruptcy.
ties. For example, large commercial banks frequently enter into liquidity agreements with issuers of asset-backed commercial paper in which the banks agree to lend money to fulfill the issuers' cash-flow obligations. Moody's Investors Services, Inc., a powerful bond rating agency, has recently begun to insist that banks agree to continue to lend money on a secured basis for 30 days into the gap period. Public Finance Bankers Upset: Say Moody's Criteria Changed, Global Guaranty 1 (June 21, 1993). This is one example of an "outsideof-bankruptcy" commercial relationship that must consider the possibility of an involuntary filing. 6 See Lynn M. Lopucki, Strategies for Creditors in Bankruptcy Proceedings § 2.8 at 77 n 1 (Little, Brown, 2d ed 1991); Robin E. Phelan and Mark X. Mullin, Involuntary Bankruptcy, in Daniel R. Cowans, 2 Cowans Bankruptcy Law and Practice ch 14, § 14.1 at 697 (West, 1989) . One explanation for the small number of involuntary filings is that there is a collective action problem preventing individual creditors from expending resources to file the petition where the benefit inures to the entire creditor pool.
7 Phelan and Mullin, Involuntary Bankruptcy § 14.1 at 698. Because filing an involuntary petition is more expensive to individual creditors than a voluntary petition, it is likely that more substantial assets are available in involuntary bankruptcies--otherwise, the involuntary petition would not be worthwhile. Section I of this Comment introduces the statutory provisions applicable to an involuntary bankruptcy and explains the particular importance of clarifying the law that governs the gap period. Section II examines the significant unresolved issues of secured lending and court approval that a debtor confronts while attempting to continue business operations during the gap period. It then discusses the inadequacy of current court treatment of the gap period. Finally, Section III proposes a new approach to the gap period problem that better serves the Code's twin goals of efficiency and equity.
I. THE CURRENT STATE OF THE LAW

A. Statutory Background
This subsection describes the statutory provisions applicable to involuntary bankruptcies, highlighting ambiguities in the Code that hinder the gap debtor's ability to enter into potentially beneficial transactions.
Section 303: the involuntary petition.
Section 303 of the Code describes the procedures through which a debtor may be forced into bankruptcy, and to some extent establishes the duties and powers of the debtor during the gap period.' Under § 303, creditors may file an involuntary bankruptcy petition under Chapter 7 (liquidation) 0 or Chapter 11 (reorganization)." Filing creditors must themselves meet certain prerequisites in number and aggregate claim amount,' although courts are often flexible in enforcing these requirements. 3 The debtor may contest the bankruptcy petition, and See 11 USC § 303.
10 11 USC § § 701 et seq. n 11 USC § § 1101 et seq.
11 USC § 303(b)(1) requires at least three petitioning creditors whose debts aggregate at least $5,000 in unsecured debt. The debts may not be contingent or subject to a bona fide dispute. If there are fewer than 12 creditors, special provisions allow for a single petitioning creditor. 11 USC § 303(b)(2). 13 See, for example, In re Molen Drilling Co., Inc., 68 Bankr 840 (Bankr D Mont 1987). In Molen Drilling, two of the three petitioning creditors sought to withdraw because they claimed they had been misled by the third. Id at 842. The court refused their request, reasoning that "the Court may not permit a petitioning creditor to withdraw if to do so would defeat the petition." Id. See also In re Hutter Associates, Inc., 138 Bankr 512, 516 (W D Va 1992) (holding that defects in the number of petitioning creditors may be waived when the debtor fails to answer, and that such defects do not deprive the bankruptcy court of subject matter jurisdiction). the court will determine whether "the debtor is generally not paying" debts as they become due "unless such debts are the subject of a bona fide dispute .... ,,i The period between the filing of the petition and the court's determination is known as the involuntary gap period.
The length of the gap period depends upon both the court calendar and the vigilance of the parties in pursuing their case. Bankruptcy Rule 1013(a) provides that "[tihe court shall determine the issues of a contested petition at the earliest practicable time and forthwith enter an order for relief, dismiss the petition, or enter other appropriate orders." 15 This rule, however, does not guarantee a speedy adjudication of the debtor's status. Gap periods have lasted over two years. 6 A survey of dismissed involuntary petitions found an average gap period of over a year. 7 Such an extended gap period accentuates the importance of clarifying the rights and responsibilities of the gap debtor.
14 11 USC § 303(d), (h)(1). This test is often denoted "equity insolvency" and is distinguished from the traditional bankruptcy notion of balance-sheet insolvency, which compares total assets to total liabilities. For a discussion of the debate surrounding the equity and balance-sheet definitions of insolvency, see John C. 329 (1990) .
The "generally not paying debts" calculation is a question of fact for the bankruptcy court. It "requires a more general showing of [a] debtor's financial condition and debt structure than merely establishing the existence of a few unpaid debts." In re Dill, 731 F2d 629, 632 (9th Cir 1984). In 1984, Congress added the language excepting claims subject to a "bona fide dispute" from the "generally not paying" determination. Pub . The court, however, blamed the debtor for the delay, commenting that "he gained a windfall by the delay and should be thankful that a trustee was not placed in charge of his assets earlier." Id at 646.
'i The sample was drawn from the Prentice Hall Public Records-Combined Bankruptcy Filings database compiled by Prentice Hall Legal Financial Services. The set of cases included 515 involuntary petitions from selected states that were added to the database during 1988 and 1989. Of the 515 involuntary cases filed in that period, 205 had been dismissed. Forty of those were selected at random. The mean gap period of the sample was 12.7 months, with a standard deviation of 12.2 months. The results highlight the variability of gap periods among districts with periods ranging from as low as one month to as high as 48 months. In Texas, which represented half of the sample, the average gap period was 18.3 months, with a standard deviation of 14.3 months.
As a protective measure, the court is authorized to "require the petitioners ... to file a bond to indemnify the debtor" for court costs and attorneys' fees upon dismissal. 8 In the case of a bad faith filing, the court may award compensatory and punitive damages to the debtor. 9 The legislative history of this provision reveals an appreciation for the debtor's predicament:
The bonding requirement will discourage frivolous petitions as well as spiteful petitions based on a desire to embarrass the debtor (who may be a competitor of a petitioning creditor) or to put the debtor out of business without good cause. An involuntary petition may put a debtor out of business even if it is without foundation and is later dismissed. 0
The court is also authorized, upon the motion of a party in interest, to appoint an interim trustee during the gap period in Chapter 7 cases "if necessary to preserve the property of the estate or to prevent loss to the estate."'
The clearest expression of Congressional intent to authorize the gap debtor to continue normal business operations is found in § 303(f), which provides:
Notwithstanding section 363 of this title, except to the extent that the court orders otherwise, and until an order for relief in the case, any business of the debtor may continue to operate, and the debtor may continue to use, acquire, or dispose of property as if an involuntary case concerning the debtor had not been commenced.'
Although the sweeping language of this provision implies that the filing of an involuntary petition does not restrict the gap debtor, a careful reading indicates otherwise. Because § 303(f) specifically mentions only § 363, it arguably may exempt the gap debtor only from § 363, rather than from all the restrictions of the Code. Indeed, this would be entirely logical; § 363 imposes stringent notice and court approval requirements on debtors, and thus it would be difficult, if not impossible, for many gap debtors to function normally if they were bound by the strictures of § 363.' Despite disagreement over the scope of the exemption, however, the intent to relieve the gap debtor from burdensome restrictions is unmistakably clear.
The interplay between § 362 and § 549(b).
Section 362 of the Code presents further complications for the gap debtor, as it appears to forbid such debtors from obtaining secured credit. Section 362 automatically enjoins, in both voluntary and involuntary petitions, proceedings by most creditors against the debtor's assets.2 The automatic stay provision is critical because it prevents a "race to the debtor's assets"-one of the central problems that the bankruptcy law seeks to avoid.' Section 362 may hamper the debtor's business, however, since it "operates as a stay, applicable to all entities, of... (4) any act to create, perfect, or enforce any lien against property of the estate ... . 2 Strict application of § 362(a)(4) would therefore foreclose the debtor's opportunity to obtain credit through secured borrowing-even if such borrowing arose in the ordinary course of the debtor's business.
Section 362 is apparently superseded by § 549(b), 27 which imposes limitations upon one of the avoidance powers that the trustee may exercise after issuance of the order for relief: the ability to rescind a post-petition transfer of estate property.2 the estate outside the ordinary course of business absent notice and a hearing. See 11 USC § 363(b). For business in the ordinary course, the trustee is generally authorized to complete such transactions without notice and a hearing; however, the court reserves the right to order otherwise. See 11 USC § 363(c). In addition, creditors with an interest in the property of the estate may request court supervision of the use of such property. See 11 USC § 363(e).
2' This injunction is effective during the involuntary gap period because the creditor's act of filing a petition triggers the § 362 automatic stay.
' Secured creditors, for example, will be prevented from exercising their repossession rights upon default. See 11 USC § 362(a)(3)-(5).
11 USC § 362(a)(4). The term 'entity' includes person, estate, trust, governmental unit, and United States trustee." 11 USC § 101(15).
'2 Section 549(b) only apparently supersedes § 362 because they are both facially valid Code provisions that cannot be reconciled. Additionally, the sections are imprecisely focused on two different situations. Section 362(a)(4) prohibits the act of lien creation, while § 549(b) provides a defense to an avoidance action by the trustee. For a discussion of the statutory and policy reasons why § 549(b) should dominate the dispute, see text accompanying notes 70-75.
' 11 USC § 549(a) creates one of the several "avoiding powers" of the trustee. In addition to § 549, which governs post-petition transfers, there is § 544, which provides the trustee with the "strong-arm" power of a hypothetical lien creditor; § 547(b), which applies to preferential transfers; and § 548, which bars fraudulent conveyances. If a transfer is avoided under any of these sections, the trustee may recover from the transferee the property transferred or its value pursuant to § 550(a). For a detailed discussion of the purposes and scope of the avoiding powers, see Thomas H. Jackson, Avoiding Powers in Section 549(b) excepts from the post-petition avoidance power a transfer made after the commencement of [an involuntary] case but before the order for relief to the extent any value, including services, but not including satisfaction or securing of a debt that arose before the commencement of the case, is given after the commencement of the case in exchange for such transfer, notwithstanding any notice or knowledge of the case that the transferee has. 29 Thus, a gap debtor should arguably be able to transfer property (including the grant of a security interest in property") notwithstanding the limitations of § 362. Furthermore, a secured gap creditor should obtain all of the benefits of a secured lender whether inside bankruptcy (following the order for relief) or outside of bankruptcy (following dismissal of the petition).
3. Priority in bankruptcy: § 502 and § 507.
Sections 502(f) and 507 of the Code, which respectively describe the allowance and priority of certain claims or interests, introduce an additional statutory complication to involuntary casds. Together with other sections of the Code, they establish a hierarchical priority system, effectively dividing the debtor's assets into four levels of priority claims relevant to this Comment."' The first priority is given to holders of non-avoided property rights-principally, fully secured creditors. 32 Following satisfaction of these property interests, the Code grants next priority to administrative expenses incurred in preserving the estate.' ' 11 USC § 101 provides that "transfer' means every mode... of disposing of or parting with property or with an interest in property, including retention of title as a security interest...." " For simplicity, this Comment ignores the remaining levels of priority, which are unaffected by the policies discussed. For example, § 726(b) subordinates administrative expenses incurred under Chapter 11 to Chapter 7 administrative expenses incurred following the conversion of a case from reorganization to liquidation.
See 11 USC § 725. See 11 USC § 507(aX1). First-priority administrative expenses primarily consist of the "actual, necessary costs and expenses of preserving the estate, including wages, salaries, or commissions for services rendered after the commencement of the case...." 11 USC § 503(b)(1)(A). Gap claims under § 502(f) are explicitly excluded from the list of qual-Once these claims are satisfied in full, priority passes to "unsecured claims allowed under section 502(f) of [the Code]." ' Claims in this category are referred to as second-priority expense claims. Finally, several other miscellaneous claims receive special treatment under § 507"5 before the estate is divided pro rata among the unsecured creditors pursuant to § 726."
Section 502(f) states that "in an involuntary case, a claim arising in the ordinary course of the debtor's business or financial affairs [during the gap period] shall be determined... the same as if such claim had arisen before the date of the filing of the petition." 7 The net effect of § 502(f), *then, is to give a gap debtor's unsecured creditors second-priority expense claims. 38 In many cases, there may not be significant assets remaining at this level, particularly if the first-priority administrative expenses are expected to be large. Subordination of § 502(f) claims to firstpriority administrative expenses thus hinders the gap debtor's ability to obtain unsecured credit.
Even if the debtor can assure gap creditors that funds will be available for the satisfaction of second-priority claims, the § 502(V requirement that claims arise "in the ordinary course of business" further limits the gap debtor's ability to obtain credit. 39 Courts use either of two tests to decide whether a transaction occurs in the ordinary course of business: the horizontal test or the vertical test. The horizontal, or industry-wide, test involves a "comparison of this debtor's business to other like businesses." 0 ifying administrative expenses. 11 USC § 503(b).
See 11 USC § 507(a)(2).
"
See 11 USC § 507(a)(3)-(8). The claims that follow second-priority expense status in § 507(a) are, in order: certain allowed unsecured claims for wages, salaries, or commissions; specified allowed unsecured claims for contributions to an employee benefit plan; the allowed unsecured claims of grain producers and fishermen; allowed unsecured claims of individuals for purchases made for personal, family, or household use; certain allowed unsecured claims of governmental units; and allowed unsecured claims based on commitments to the Federal Deposit Insurance Corporation, the Resolution Trust Corporation, The vertical, or creditor's expectation, test looks to whether the transaction subjects a hypothetical creditor to an economic risk not anticipated when extending credit to the debtor. 4 " Both tests place serious restrictions on the ability of the gap debtor to engage in conduct outside the scope of normal, everyday business transactions. In In re Lite Coal Mining Co., 42 a voluntary case, the court found that the extension of large amounts of credit during a bankruptcy proceeding did not occur in the ordinary course of business, where the coal-mining debtor:
used the post-petition loans to purchase numerous expensive items of equipment, yet.., mined only 4,000 to 5,000 tons of coal during the course of their post-petition business, at a mine site where it never even obtained a signed or complete lease."
This standard provides little solace to the gap debtor or to potential creditors because it relies not only on the preexisting relationship between the parties, but also on the ability of the gap debtor to continue operations. The standard may also require a gap debtor to decline an opportunity that does not fall clearly within the bounds of prior activity, even though the opportunity would allow a beneficial extension of the debtor's business.
One particularly important expense outside the ordinary course of business is attorneys' fees. In In re Manufacturer's Supply Co., the president of a Chapter 7 debtor sought reimbursement of $2,000 he had advanced the debtor during the involuntary gap period to pay counsel's retainer.' The court found the transaction was outside the ordinary course of business and, held that hiring political lobbyists was in the ordinary course of business of a large Fortune 500 mining, manufacturing, and production company where a substantial number of similar companies routinely lobbied Congress. Id at 613, 618-19. 41 Id at 616. The test has also been phrased as "whether 'the transaction is within the day-to-day business of the debtor without some kind of separate authorization.'" Id at 617, quoting In re Waterfront Companies, Inc., 56 Bankr 31, 35 (Bankr D Minn 1985) . This almost necessarily involves looking at the debtor's pre-petition business practices. JohnsManville, 60 Bankr at 617. The Johns-Manville court reasoned that the debtor's prior lobbying efforts would alert the creditors that the debtor would likely continue to engage in these activities and might even find the need to expand its lobbying efforts. Id at 618-19. therefore, not entitled to either administrative-expense or secondpriority status. 45 In In re Hanson Industries, Inc., the court classified the majority of the gap debtor's legal bills (and all those expended in combatting the involuntary petition) as general unsecured claims since they arose outside of the ordinary course of business.' This hostility to offering financial protection for an unsuccessful debtor's counsel during the gap period suggests that counsel will either demand an immediate retainer (which requires cash on hand) 47 or work only on a contingency fee basis. 8 This situation raises doubts about the gap debtor's ability to mount an effective defense, even when its position is meritorious.
Does the gap debtor qualify as a trustee under § 364?
The most controversial statutory ambiguity confronting a Chapter 11 gap debtor concerns the applicability of provisions that do not specifically mention involuntary debtors, but rather refer generally to the trustee. The fundamental question is whether a gap debtor qualifies as a debtor-in-possession and thus has the powers and responsibilities of a trustee. 49 If so, the gap debtor, as trustee, will assume substantial burdens, 0 but will also realize significant benefits.
The most significant of these advantages comes from § 364, which grants the trustee expansive power to obtain post-petition credit if it first receives court approval. 5 ' In addition to the § 364(a) authorization of unsecured debt in the ordinary course of business (a provision not applicable to the gap debtor), § 364(c) provides that the court may authorize the obtaining of credit: "(1) A retainer also provides inadequate financial protection since it is a transfer of money in exchange for the promise of future services.
" 90 Bankr at 416-17. Upon successful defense against a petition, debtor's counsel would take a percentage of the judgment against petitioners under § 303(i).
"' In voluntary cases filed under Chapter 11, the debtor normally retains its current management, at least initially. In such a case, where no qualified person is serving as trustee and the debtor is left in possession of its business and property, § 1101 declares the debtor a "debtor-in-possession." Section 1107 provides that a debtor-in-possession shall have the rights, powers, and responsibilities of a trustee. ' with priority over any or all administrative expenses... ; (2) secured by a lien on property of the estate that is not otherwise subject to a lien; or (3) secured by a junior lien on property of the estate that is subject to a lien." 52 Section 364(d) also empowers the court to grant a senior lien on encumbered property if the trustee is otherwise unable to obtain credit and if adequate protection is afforded the lien creditor. In addition to the protection of the automatic stay, the enhanced prospect of obtaining credit under § 364 creates a significant incentive for firms to enter bankruptcy. 5 3 Qualifying as a trustee will greatly enhance the gap debtor's ability to obtain credit. 5 4 5. Summary.
The provisions of the Code that govern involuntary bankruptcies set forth the basic mechanics of commencing an involuntary bankruptcy proceeding, but also produce considerable ambiguity concerning the debtor's ability to conduct business during the gap period. First, § 303(f) seems to reflect a Congressional desire to leave the gap debtor largely able to continue normal business operations. However, the fact that the section specifically exempts the debtor only from the constraints of § 363 suggests that the gap debtor's power may be nearly as curtailed as that of the voluntary debtor. Second, the interplay of § § 362 and 549(b) jeopardizes the ability of the gap debtor to obtain secured credit. Third, the courts' varying treatment of the "ordinary course of business" requirement of § 502(f) severely curtails the gap debtor's ability to obtain any credit. Finally, resolving the question whether a gap debtor qualifies as a trustee would have substantial effects on the debtor's powers during the gap period.
B. Policy Issues
The description of the costly ambiguities in the Code's treatment of gap debtors reveals where the Code could stand improve-11 USC § 364(c).
See Michelle Singletary, Buoyed by Bankruptcy: A Rising Number of Firms Are
Using the Courts to Keep Afloat, Wash Post Dl (Feb 6, 1992) ("Unlike most consumers who find it hard to get credit after filing for bankruptcy protection, many companies are able to borrow from banks and are increasingly using bankruptcy as a major financing tool.").
" The potential trustee status of the gap debtor implicates several other Code provisions, including § 365, which empowers the trustee, with court approval, to assume or reject any executory contract or unexpired lease of the debtor. This and other provisions are at least facially inconsistent with § 303(f).
ment. The following discussion of policy concerns relating to the gap debtor's status provides some suggestions as to why and how the gap debtor's powers should be specified. The debtor's status during the involuntary gap period raises several policy questions that animate the analysis of this Comment. Consideration of these questions depends upon the purpose and ideal timing of the involuntary petition."
The vast majority of bankruptcies are voluntary. 5 There are a number of explanatory theories, but the prevailing view is that creditors are just as reluctant as debtors to enter into bankruptcy. Major creditors know that the debtor's business depends upon its reputation, and that it will have great difficulty operating after the filing of the involuntary petition. 7 Creditors may thus prefer to postpone filing an involuntary petition in order to maximize the value of the estate and perhaps avoid a significant loss. Individual creditors, however, may place their interests above those of the estate as a whole and force the debtor into bankruptcy. 5 8 The direct and indirect costs of a bankruptcy filing 9 suggest that bankruptcy should be avoided whenever the In 1983, for example, involuntary petitions accounted for 1,804 of the 349,232 total bankruptcy filings, 58,986 of which were business bankruptcies. Statistical Analysis Division, United States Bankruptcy Courts, Table F (1984) . Altman conducted an empirical study of direct and indirect bankruptcy costs in voluntary proceedings. Direct bankruptcy costs include "legal, accounting, filing and other administrative costs." Id. Indirect costs include managerial opportunity costs and the loss of sales and profits when potential buyers perceive that default is likely, and the higher cost of credit or inability to obtain credit. Id at 1071. "On average, bankruptcy costs ranged from 11% to 17% of firm value up to three years prior to bankruptcy." Id at 1087. See also Banks and Bankruptcy: So Long, Old Buddy, The Economist 83 (Feb 8, 1992) , which adds that other bankruptcy costs include "the potential loss of valued customers and employees, the distraction of management, and the court's influence on operating decisions." For an empirical example demonstrating that a reorganization need not result in excessive bankruptcy costs, see Steven N. Kaplan, Federated's Acquisition and Bankruptcy: Lessons and Implications (unpublished 1994) (on file with U Chi L Rev).
debtor suffers only from a temporary liquidity problem'e or where a non-bankruptcy restructuring is possible. 6 Some involuntary filings, however, are desirable. Under certain circumstances, the involuntary petition is a necessary measure to forestall a destructive race to the debtor's assets. For example, a secured creditor may intend to exercise its foreclosure power to repossess essential property. Other creditors may quickly follow, fearing their claims will disappear. The debtor could be unwilling or unable to object. It is important, therefore, that creditors have some mechanism to prevent such a race.
A related concern involves debtor misbehavior. All parties should encourage the debtor to behave in a manner that will maximize estate value. In some cases, however, it may be difficult to differentiate between maximizing actions and preferential transfers. 2 A practical approach to the gap period must accommodate the legitimate interests of creditors by reining in debtor behavior without violating the equitable rights of the debtor to salvage its business.
The final general policy issue concerns the relationship between voluntary and involuntary petitions. Since most bankruptcies are voluntarily initiated by the debtor, involuntary bankruptcies are open to a variety of interpretations. They may be seen as purely aberrational, as a failure of the system to provide for the preferred bankruptcy procedure, or as a successful response to a specific, but relatively rare set of circumstances. Conversely, the existence of the involuntary petition undoubtedly gives a creditor leverage to push the debtor into voluntary bankruptcy and can be an important factor in pre-bankruptcy negotiations. Voluntary and involuntary bankruptcies need not receive perfectly parallel treatment, but it is important that they serve their respective ' Some financial economists consider this a specious argument, because if the debtor faced simply a short-term liquidity problem, the debtor should be able to generate the necessary liquidity in the capital markets. See Jackson, The Logic and Limits of Bankruptcy Law at 198 (cited in note 55). Such an argument, however, relies on a stylized view of efficient capital markets that may not be applicable to all debtors. The most significant barrier for the gap debtor may be that the firm's true value is private, nonveriflable information preventing the debtor from effectively accessing the capital markets.
"1 But see Olympia Equipment Leasing Co. v Western Union Telegraph Co., 786 F2d 794, 802-03 (7th Cir 1986) (Easterbrook concurring). Judge Easterbrook argues that the majority of bankruptcy costs are associated with financial distress rather than formal bankruptcy proceedings. As a result, non-bankruptcy restructuring may be just as costly, or more so, than actual bankruptcy. Judge Easterbrook does not, however, consider the costs of either process to be unduly restrictive. Id.
' Section 547 outlines the trustee's power to avoid preferential transfers. See note purposes in a manner consistent with common bankruptcy goals.
To that end, the ambiguity of the gap period is destructive because it prevents involuntary bankruptcy from being an attractive option in those cases in which it is, in fact, the best alternative. Courts should interpret the involuntary gap in accordance with these policy concerns by taking into account the dynamic effect that involuntary bankruptcy rules have on voluntary bankruptcies and business relations. Moving beyond the abstract policy concerns, the most important practical problem lies in identifying the optimal level of credit which should be available to the debtor for investment during the gap period. Unless the involuntary petition is entirely frivolous, gap debtors will be experiencing some level of economic or financial distress. The debtor's incentives are to continue to operate the business so as to retain control and maximize residual value, inside or outside of bankruptcy. Bankruptcy proceedings, however, may hamper the debtor's ability to finance positive net present value projects and may therefore result in underinvestment. 6 3 Although creditors also seek to maximize firm value, they recognize that providing credit to the debtor will create additional claimants, thereby reducing their pro-rata share." If granted second priority under § 507(a)(2), the gap creditors will be even more destructive to petitioning creditor interests. Pre-petition creditors will also be concerned by the debtor's incentive to engage in risky projects that have a negative net present value. 5 This conflict between debtors and creditors is a standard agency problem associated with capital structure, but the conflict intensifies during insolvency. 6 Generally, all interested parties should agree to the expenditure of additional resources on a positive net present value project. Problems arise to the extent the debtor has perverse incentives to gamble the estate's residual value on an overly risky project. However, the presence of parties willing to invest new resources into the business following the 
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filing of an involuntary petition suggests that the "new" investors have made an independent evaluation of the proposed use of the new credit and will have proper monitoring incentives. 7 These questions have not been the subject of extensive litigation or scholarship, nor is there an explicit or recognized disagreement among the federal courts. What is apparent, both from the cases which have arisen and the Code itself, is that a number of unresolved issues confront debtors and creditors involved in an involuntary proceeding, potential debtors and creditors who must anticipate the gap period, and ultimately, the courts that must resolve the conflicts. In such a sparsely litigated area, Congress is unlikely to have considered the complexity of these statutory ambiguities. It is therefore particularly important to consider the policy arguments in support of each position. These policy concerns operate on two levels: system-wide concerns, and optimal incentives for individual bankruptcy cases. The former include averting a destructive race to the assets, preventing debtor misbehavior, and insuring equitable treatment for debtors and creditors. The latter include the practical problems of obtaining necessary credit for ongoing business operations and preventing frivolous or strategic involuntary filings.
II. APPROACHES TO SECURED BORROWING AND COURT APPROVAL
The major unresolved issue confronting a gap debtor concerns its authority to grant a security interest in property (or otherwise transfer property) during the gap period without obtaining prior court approval. It is upon this specific issue that the remainder of this Comment will focus. The issue is critical because of the unattractiveness of unsecured lending-unsecured claims are subordinate to first-priority administrative expenses. Presently, the ambiguity of the law produces considerable inefficiency, as it frequently leads gap debtors and prospective gap creditors to seek court approval of secured lending transactions." Identifying the optimal solution to this ambiguity de- .There are several possible approaches to secured lending during the gap period. The most restrictive approach would strictly apply § 362's prohibition on the creation and perfection of liens and thus bar the debtor from secured borrowing. The second view would permit secured borrowing without court approval, but only to the extent of value-narrowly defined pursuant to § 549(b). The third position allows secured lending without court approval, but with a broader understanding of value than currently prevails. Finally, the fourth position proposes the transformation of the gap debtor into a trustee/debtor-in-possession, with all the consequent powers and duties of a trustee.
A. The Most Restrictive Solution: A Preclusive Interpretation of § 362
Section 362(a) (4) states that the filing of an involuntary petition under § 303 automatically stays "any act to create, perfect, or enforce any lien against property of the estate." 9 To the extent this describes a secured loan arrangement, it may require court approval for secured borrowing during the gap period. This position views the transfer-for-value exception of § 549(b) as subordinate to § 362(d), which requires court approval to lift the automatic stay. This position identifies the Code's principal purpose as the protection of the debtor's assets from destruction by a dishonest or incompetent debtor, discounting the counterproductive effect of debtor paralysis during the gap period.
This restrictive approach should be rejected on both statutory and policy grounds. First, neither the legislative history nor case commentary on § 362 contains any indication that the section was designed to prevent a transfer for value pursuant to § 549(b). A secured transaction is clearly a transfer for the purposes of the Code." 0 In addition, the intent of § 303(f) runs contrary S11 USC § 362(a)(4). 70 In 11 USC § 101, the Code defines "transfer" to mean "every mode, direct or in-to this interpretation since it would be impossible for the gap debtor to continue business operations as if the petition had not been filed. 7 Adoption of the preclusive approach would require obtaining court approval to lift the automatic stay pursuant to § 362(d) before encumbering estate property. Section 362(d), however, was not intended to provide for this contingency; it primarily serves the needs of preexisting secured creditors that are denied adequate protection. 72 The policy reasons for rejecting this approach are even more compelling. From a commercial perspective, the need to seek court approval impedes the debtor's ability to maintain the goingconcern value of its business. First, there are the transaction costs associated with a hearing. Although these costs may be insignificant, they will prevent consummation of marginally profitable deals. Second, delay poses an additional cost, even where the court will surely approve the deal. The debtor may therefore be foreclosed from entering into profitable enterprises that require a timely response. 7 " Third, there may be great uncertainty as to whether the court will approve the deal. This is bothersome for prearranged contractual agreements and a deterrent to new contracting once the petition has been filed. 74 Finally, allowing § 362 to trump § 549(b) would effectively paralyze the debtor in many types of business operations. The estate would be frozen as of the time the petitioning creditors filed for bankruptcy, and the debtor's discretion would be more limited in several respects than a debtor-in-possession who, at a minimum, has the operating powers of a trustee. In light of these statutory "' This is particularly true for an issuer of commercial paper. As the company's commitments come due, the need to seek court approval will only exacerbate the bankruptcy situation. See note 5. 14 The combined objections to requiring court approval raise the question of why court approval requirements should be tolerated following a voluntary petition, but not during the gap period. Although the costs are largely the same, the cost-benefit balance is different. First, the ambiguity surrounding the gap period places the gap debtor, in many respects, in a more precarious position. Second, increasing the costs of business operations during the gap period presents opportunities for strategic creditor behavior that are not available in voluntary cases. See text accompanying notes 139-40. Finally, because a substantial percentage of involuntary petitions are ultimately dismissed, see note 17, it wastes the court's time to sift through the gap debtor's ongoing business operations. and policy concerns, this approach has not been embraced by any court and should not be accorded serious consideration. 5 
B. The Prevailing View: In re Roxy Roller Rink Joint Venture and the Restrictive Value Definition
The prevailing view on secured lending and court approval, as expressed in In re Roxy Roller Rink Joint Venture, 7 " is fairly conservative. It does not classify the gap debtor as a trustee, and therefore does not require court approval for secured borrowing. But it does enforce a narrow limit on the debtor's ability to transfer property during the gap period. In Roxy Roller, the court confronted the debtor-as-trustee issue after a gap debtor requested court approval to grant a security interest in property in exchange for cash advances. Roxy was a joint-venture roller rink, in which one of the partners filed a petition to force the joint venture into Chapter 11 bankruptcy." The filing of the involuntary petition had a detrimental effect on the business, and Roxy was ultimately forced to cease operations due to its lack of liability insurance. ' In a prior proceeding, Roxy had sought financing to pay "emergency expenses which must be paid in order for Roxy to remain in a position to reopen. . . ."" Pursuant to § 364, the prior court authorized the debtor to grant a security interest, but the gap creditor failed to obtain the final order and did not execute a security interest. The court in Roxy Roller refused to grant 7' There appear to be no reported cases supporting this approach. In standard practice, however, parties regularly seek court approval. It is unclear whether these courts are acting pursuant to § 362(d) in lifting the automatic stay; § 364, in authorizing the trustee to procure credit, see text accompanying notes 49-54; or § 105, in invoking the general equitable powers of the court. a request for a nunc pro tunc order, 0 finding that § 364 did not apply during the gap period. 8 ' The court considered deeming the involuntary gap debtor a trustee under § 364, but rejected this option because it felt the freedom Congress granted to gap debtors under § 303(f) was inconsistent with the duties and obligations imposed upon trustees. 82 The court also suggested that court approval is not necessary under § 549 to the extent the security interest is transferred for value," although court approval may provide additional protection for the grant."
Under the Roxy Roller view, § 549(b) is a clear exception to the automatic stay of § 362. If the transaction meets the requirement of § 549(b) that the transfer be for post-petition value,' the bankruptcy trustee will not be able to avoid the transaction. Elaborating on the breadth of this exception, the court in In re 222 Liberty Associates insisted that § 549(b) be read very narrowly. 8 8 "[T]he transferee is obliged to establish that the transfer in issue should be allocated solely to post-petition value or services to protect the transfer." 8 7 That court emphasized that transferees have generally been unsuccessful in asserting this defense due to the "substantive and procedural burdens" placed squarely on the transferee.' Such a narrow finding limits the discretion of a debtor-even within the ordinary course of business-in conducting customary commercial relationships that involve buying and selling on credit.
There are two strong, though inconsistent, criticisms of the Roxy Roller approach. The first contends that Roxy Roller provides the gap debtor with insufficient power, while the second ' Nunc pro tunc ("now for then") is a "phrase applied to acts allowed to be done after the time when they should be done, with a retroactive effect, i.e., with the same effect as if regularly done." Black's Law Dictionary 1069 (West, 6th ed 1990). For a discussion of the standards used by courts in considering whether to authorize a nunc pro tunc order, see text accompanying notes 141-44. [ makes the more modest claim that Roxy Roller and the cases following it define "value" too narrowly.
The first criticism begins with the proposition that § 364, far from being a restriction, is a necessary expansion of the powers of the gap debtor, despite the requirement of court approval. Recall that § 364 aids in the essential task of obtaining credit once the petition has been filed. 89 The trustee is empowered under § 364 to seek court approval to issue debt with different levels of super-priority. In most cases, a lender is unlikely to provide post-petition credit without receiving super-priority.'°T his view has both a legal and policy component. The legal component interprets § 303 in conjunction with Chapter 11 so as to transform the gap debtor into a debtor-in-possession with the corresponding powers of a trustee. The policy component argues that this is a necessary measure given the precarious position of a gap debtor.
The central legal issue is whether the gap debtor is a "trustee" for the purposes of § 364. In a voluntary Chapter 11 case, the pre-petition debtor normally becomes the post-petition debtor-in-possession, an actor with the powers and responsibilities of a trustee. In a reorganization, the debtor is often in the best position to know the business and the firm's strengths and weaknesses. Therefore, it is in the creditors' best interests to allow the debtor-in-possession to oversee the reorganization. Thus, § 303(f) may affirm that the gap debtor is a debtor-in-possession; only with these enhanced powers will the gap debtor be able to continue in business. 9 Even if the gap debtor is a debtor-in-possession, not all of the credit-enhancing provisions of § 364 will apply. For purposes of § 364 priority, there is a distinction between the status of ordinarycourse unsecured debt and all other types of debt. Section 364(a) authorizes the trustee to incur unsecured debt in the ordinary course of business as a first-priority administrative expense. 92 Under § § 507(a)(2) and 502(f), ordinary-course expenses incurred during the gap period are accorded second-priority expense status. 93 Therefore, it is impossible for both § 364(a) and § 502(f) to See apply at the same time. This suggests that Congress did not intend § 364(a) to apply to involuntary cases. 9 4 The remainder of § 364, however, conceivably could apply to the gap debtor since there are no explicit priority conflicts. Section 364(b) applies to unsecured debt incurred outside the ordinary course of business-debt that otherwise would have the unfavorable priority of pre-petition unsecured debt. 95 Section 364(c) and (d) authorize the bankruptcy court to grant varying levels of super-priority, including liens secured by estate property, if the trustee is otherwise unable to obtain credit. Section 364(c) is the critical provision, because § 364(a) unsecured debt may not be substantially superior to that provided by § 502(f). The application of any of § 364's subsections, however, is inextricably tied to the gap debtor's status as trustee.
Policy concerns bolster the legal argument for interpreting § 364 to apply to the gap debtor. Specifically, the court oversight and enhanced priority powers that § 364 allows may enable the debtor to obtain the optimal level of financing during the gap period and into bankruptcy. 9 6 Thus, to meet its credit needs both inside and outside the ordinary course of business, the debtor must have the powers of a trustee. The policy reasons for applying § 364, however, do not consider the Roxy Roller view of § 549 or the approach advocated by this Comment, each of which would produce other avenues for post-petition credit. If the debtor can obtain adequate levels of credit through these alternative mechanisms, the credit-enhancing features of trusteeship would create a superfluous complication. The second major criticism of the Roxy Roller view is the more modest claim that a narrow view of value provides too little flexibility for the gap debtor. The narrow conception of value under Roxy Roller makes it unlikely that a debtor can obtain the optimal level of credit without court approval. ' See text accompanying notes 73-75.
proof."" 8 This procedural standard immediately raises the ex ante costs of doing business with a gap debtor, because of the risk that the trustee will attempt to avoid the transaction following the order for relief. At a minimum, the transferee must incur the litigation costs of proving that the bargain was for valuable, post-petition consideration. To compensate, the debtor will have to offer a premium to the transferee. Yet, since value is so narrowly defined, the court will likely remit this premium to the estate. For example, in In re Jorges Carpet Mills, Inc., the court allocated a market price to yarn and then forced the gap transferee to reimburse the estate for the difference between the transfer price and the judicially determined market value. 9 In a secured lending transaction, the securing or paying-off of past indebtedness could constitute the premium. Courts, however, have rejected this type of transaction for purposes of § 549(b), which excludes value-securing debt that arose prior to the commencement of the case. Consequently, it is difficult to conceive why a party with notice of the petition would do business with the gap debtor without first obtaining court approval (with the debtor agreeing to pay for the cost of the proceedings). The narrow view of value also creates problems in the comparison between ex ante and ex post value. 1 00 Section 549 does not define value, although the cases make clear that it will be construed narrowly.' Thus, creditors of the estate are likely to contest any transaction that involves the transfer of assets without a clear market price.' 2 How such a transaction should be viewed depends on the purpose of the involuntary petition and its related provisions. If the primary purpose of § 549(b) is to protect the gap debtor and good-faith gap creditors, then the conception of value should be ex ante-at the time of the transfer. If, however, the purpose is to preserve the estate, then perhaps the court would assess value ex post-after the order of relief has been granted (at least if the transferred property's value has declined). This debate is particularly relevant to a transfer where the monetary value incorporates a measure of risk of an asset's appreciation or depreciation. A debtor may have an incentive to take on i See text accompanying notes 86-88. Except, of course, where the net present value of such a suit is negative.
risky investments if the only way to salvage the business is to cash in on a big investment.1 3 Consequently, in this situation, the court will be forced to evaluate, ex post, the ex ante risk factors associated with such a transfer.
Finally, an overly narrow reading of § 549 imposes a substantial recording burden on gap-period transactions. In In re Butcher, the court disallowed a transfer of $10,000 during the gap period where the transferee (an attorney) failed to produce adequate records demonstrating that he in fact performed services during the gap period.
1 4 The need to keep records may prove a trivial concern for most attorneys (although apparently not in this case), but only because attorneys generally maintain detailed records of their billable activities.
Record keeping constitutes a more onerous burden, however, in those relationships that normally have no need for such exactitude or in contexts in which it is difficult to apportion value between pre-petition and post-petition transfers. The gap debtor is most likely to do business with parties with whom the debtor has a pre-existing relationship. This is in the best interests of all concerned since the transaction costs of continued operations with these parties are relatively low. However, in ongoing business relationships, there is likely to be outstanding debt and contemporaneous transfers. The precise matching of these exchanges may be extremely difficult and may result in a breakdown in relations. 0 5 Finally, continuing the business relationship after the petition has been filed would be dangerous for the non-debtor due to the limited priority protection for unsecured claims as well as the ambiguity surrounding the granting of security interests.
Furthermore, the timing component of the narrow conception of value severely limits its applicability. "The value exchanged for the transfer must be received by the debtor prior to or simultaneously with the transfer." 6 Since the value may not be ex- 
1
The opportunities for disagreement are legion. In particular, the gap debtor may have an implied obligation to notify the third party of the involuntary petition. With or without notification, each party will have conflicting incentives for investing in accurate record keeping detailing the timing and nature of their transactions. Ultimately, a court will have to adjudicate these interests, often after a lengthy delay since priority would not be determined until well after the order for relief.
1"6 Williams Contract Furniture, 148 Bankr at 808. In Williams, the court allowed the trustee to avoid two post-petition credit card payments made by the involuntary debtor. changed for pre-petition debt, this creates an extremely narrow window in which the debtor may operate. Finally, a mere promise was also held to be insufficient value, although it clearly is valuable, particularly considering the trustee's ability to assume executory contracts pursuant to § 365.
In conclusion, the Roxy Roller approach to the extension of gap-period credit is a conservative baseline to the extent it rejects innovative approaches. Although the gap debtor lacks trustee status and therefore may not resort to § 364 credit enhancement, it may grant a security interest without court approval in exchange for value, narrowly construed. The two criticisms of Roxy Roller are inconsistent, but they both point to the same shortcoming: the gap debtor's inability to obtain optimal levels of credit. The gap-debtor-as-trustee position suggests that § 364 and its court-supervised granting of super-priority status may ameliorate this problem. In contrast, the second criticism proposes a broader understanding of value and relies on the marketplace, rather than the courts, to provide the gap debtor with the optimal level of credit. Each of these alternatives will now be considered on its own merits.
C. Flexible Understanding of Value
The gap debtor would enjoy the greatest degree of discretion in continuing operations under an approach featuring a broader § 549(b) understanding of value. Section 549 creates one of the trustee's avoiding powers." 7 While the other avoiding sections apply to pre-petition transfers, § 549 serves the necessary role of regulating both the debtor-in-possession following the filing of a voluntary Chapter 11 petition and the gap debtor following the filing of an involuntary petition. Section 549(b) excepts gap-period transfers for value from the post-order-for-relief trustee avoiding powers. This exception is crucial to the gap debtor's ability to continue normal business operations without violating the § 362 automatic stay.
Id at 808-09. The court did not accept the credit card company's argument "that value was provided in the form of an extension of credit which allowed the debtor to make purchases through the next billing cycle. An alternative to the narrow judicial formulation of value under § 549 looks to how other statutory avoiding sections define value. Section 547, which governs preferential transfers, also contains an exception for exchanges that result in new value.°8 Section 547 defines "new value" as: money or money's worth in goods, services, or new credit, or release by a transferee of property previously transferred to such transferee in a transaction that is neither void nor voidable by the debtor or the trustee under any applicable This definition of value, however, is not so nebulous as to defeat the § 547 purpose of preventing debtor transfers to favored creditors. In one case, an undersecured creditor's forbearance from exercising a default option was deemed not to be new value, since any creditor could claim forbearance while seeking a preferential transfer."' In addition, the definition of value can be limited by a second pre-petition avoiding power: the fraudulent conveyance avoidance of § 548. This section authorizes the trustee to avoid a pre-petition transfer to the extent the debtor "received less than a reasonably equivalent value in exchange for such transfer or obligation.""' This approach places primary focus on § 303(f) in that its central concern is the continued operation of the gap debtor's business, free from undue restrictions. It seeks equity and efficiency by optimizing the debtor's freedom during the gap period. The obvious criticism of the more permissive interpretation of § 549 value is that it is too generous to gap debtors-entities that probably are on the verge of being declared bankrupt. Extending new credit to the gap debtor may deprive pre-petition creditors of what little value remains in the firm while the debtor squanders the newly acquired funds on risky projects. Thus, a narrower understanding of value is necessary to ensure that secured creditors fulfill their monitoring function.
A second criticism is that a broad view of value substantially increases the risk of camouflaged preferencing as the debtor liquidates assets prior to the order of relief. The debtor and transferee could use § 549(b) as an absolute shield to avoidance. Additionally, since the gap debtor substantially controls the length of the gap period, the statute of limitations for post-relief avoidance could conceivably lapse."'
D. The Gap Debtor as Trustee
A fourth approach views the gap debtor as a trustee under both § 364 and other provisions of the Code." This approach has the advantage of allowing the gap debtor to appear before the court to seek enhanced security (including super-priority liens) for post-petition credit under § 364. However, trustee status would also require the debtor to fulfill all of the fiduciary duties of a trustee. This would limit the debtor's discretion to run the business as if there had been no petition, a condition contrary to § 303(f).
This argument requires a statutory basis for treating the gap debtor as a trustee. Proponents primarily rely on § 1107, which authorizes a Chapter 11 debtor-in-possession to exercise most of the powers and duties of a trustee."' Section 1101 defines "debtor in possession" to mean any debtor when a trustee has not been appointed. Finally, § 101(13) defines "debtor" as any entity against whom a case has been commenced, not differentiating between a gap debtor and a post-order-for-relief debtor. Some courts have relied on this definitional argument to appoint Chapter 11 trustees during the gap period. In Chapter 7 cases, § 303(g) specifically authorizes the court to appoint an interim trustee. Although there is no comparable authorization for Chapter 11 cases, the court in In re Professional Accountants Referral Services, Inc. appointed a trustee pursuant to § 1104 prior to the entry of an order for relief."' The court's decision to appoint an interim trustee was influenced by the debtor's improper behavior and by the probability that the debtor would be put into bankruptcy when the petition was adjudicated." 7 There are two primary criticisms of the § 364 approach. The first, already mentioned, identifies the inconsistency between applying § 364 and § 303(f)." 8 This view argues that the duties and powers of the trustee, imposed by § 364 and other Code provisions, would hamper the debtor's ability to conduct its business.
Section 365, for example, authorizes the trustee, subject to court approval, to assume or reject any executory contract or unexpired lease of the debtor. The application of § 365 could cause the gap debtor to lose beneficial contracts, since potential contract partners would be reluctant to contract with a party that can assume or reject the contract." 9 The use of this power is of course subject to court approval, and a court would likely take a dim view of an attempt to abuse it. However, if the goal is to maximize the value of the estate, the court might be dutybound to approve the action.
An additional complication is the uncertain treatment of executory contracts rejected by the debtor during the gap period following dismissal of the petition. Although the inquiry may be (Bankr E D NY 1980) , which held that an interim Chapter 11 trustee could not be appointed during the gap period. The court found that § 1104(a), which governs the appointment of trustees in Chapter 11 cases, makes no mention of such an interim entity. Id. In addition, Congress explicitly provided for an interim trustee in Chapter 7 cases. 11 USC § 303(g). No such provision governs for Chapter 11. Id. Therefore, the court argued that "to infer such a provision ... is to do violence to sound statutory construction." Id.
18 See text accompanying note 82.
"'
The potential applicability of § 365 raises additional concerns for gap debtors. In In re TS Industries, Inc., 117 Bankr 682, 685 (Bankr D Utah 1990), the court found that those dealing with the debtor cannot protect themselves contractually, because the statute governing the assumption and rejection of executory contracts ( § 365(e)(1)) invalidates ipso facto clauses that terminate or modify a contract in the event of bankruptcy.
fact-specific, such a contract is probably permanently avoided, leaving the contracting party with no recourse save a damages action. 20 This scenario raises the unattractive possibility of a collusive involuntary petition filed by an outside creditor to free the debtor from an undesired contract.' 2 ' Section 365 thus highlights the debtor's conflict of interest in acting as a fiduciary for the creditors while fighting the petition and trying to preserve a viable business for the equity owners.' 2 2 A debtor is duty-bound to avoid contracts disadvantageous to the unsecured creditors. Although rejection of a particular contract might benefit the estate should it enter bankruptcy (because the damage claim would be reduced to pro-rata sharing), it could have a disastrous effect should the debtor stay out of bankruptcy (because the debtor would be responsible for normal contractual damage liability).' Consequently, the gap debtor would be placed in the difficult position of choosing between the fiduciary duties demanded by trustee status and practical business judgment. 2 The second objection to trustee status for the gap debtor is the resulting divergent treatment of Chapter 7 and Chapter 11 debtors. Chapter 7 does not provide for the debtor-in-possession; therefore, the Chapter 7 debtor is unable to access post-petition credit under § 364. This inequality of treatment may result in a strategic decision by creditors to file under Chapter 7 or 11 based not upon the merits of the case, but rather on the freedom of action the debtor will have during the gap period.' 25 120 This is a largely speculative endeavor since there are few, if any, reported cases in which a gap debtor rejects an executory contract. 12 See Roxy Roller, 73 Bankr at 527 ("It is a sensible statutory scheme to preclude the debtor from taking advantage of the powers of the Bankruptcy Code... while the debtor opposes the entry for an order for relief and when no order for relief may ever be entered."). 12 See generally Nimmer and Feinberg, 6 Bankr Dev J 1 (cited in note 50 Although proponents argue that it is within the debtor's power to mitigate the divergence between Chapters 7 and 11,126 none of the proposed steps are truly satisfactory. First, a Chapter 7 involuntary debtor may move to convert the case to Chapter 112 and thereby attain the benefits of a debtor-in-possession. This choice, however, is tantamount to capitulating to the involuntary petition since conversion would result in the gap debtor being declared bankrupt and fully subject to the limitations of a debtor-in-possession."2 Although the debtor may subsequently move to dismiss the case for cause, dismissal requires the debtor first to demonstrate adequate cause and then to carry the burden of proof. Finally, conversion would likely render moot any defenses or damages action the debtor might have against petitioning creditors under § 303(i). A second alternative would be for a Chapter 7 gap debtor to move, pursuant to § 303(g), for court appointment of an interim trustee. Such action is appropriate, however, only "if necessary to preserve the property of the estate or to prevent loss to the estate." 9 The appointment of an interim trustee also dispossesses the debtor of its ability to manage the business. 3 '
There are therefore four approaches to the question of the gap debtor's ability to obtain secured credit. Those solutions granting the debtor considerable power may be faulted for endangering the interests of pre-petition creditors, while those denying the debtor the ability to secure gap-period financing may be challenged on the grounds that they reduce the going-concern value of the enterprise. Determining which approach courts should embrace requires recourse to the policy concerns underlying bankruptcy and the financial circumstances of gap debtors.
III. IN SUPPORT OF DEBTOR FLEXIBILITY
This Comment argues that the flexible definition of value discussed in Section II should govern during the gap period. Therefore, under normal conditions,' 3 ' the gap debtor should be allowed to grant a security interest in property in exchange for 1" These arguments (but not the counter-arguments) are developed in Baisier and Epstein, 27 Wake Forest L Rev at 121-22 (cited in note 76). ' See 11 USC § 706(a). value, as defined by § 547. Read broadly, the § 549(b) exception for value can serve the same purpose as the § 547 exception: "to encourage creditors to deal with troubled businesses." 32 Allowing transfers for new value provides the debtor with an opportunity to overcome its insolvency and is therefore beneficial to the estate. 133 If the court does issue a final order for relief, the value definition should protect creditors from fraudulent conveyances by incorporating the "reasonably equivalent value" standard of § 548.13 This standard serves the policy goal of continuity in the treatment of voluntary and involuntary petitions.
The proposed approach would allow the gap debtor to seek secured financing during the gap period without court approval. The only limitation on the debtor's financing ability would be the willingness of creditors to infuse "new value" into the business. Such willingness would reflect the merit of the projects the debtor proposes to accomplish and the quality of collateral that it can offer. Three additional reasons, outlined below, support this reading of the Code.
A. Congressional Intent
Section 549 authorizes transactions creating post-petition value, and § 303(f) authorizes the gap debtor to continue business as normal. Both of these broad statements express a clear intent,
13 5 yet they cause ambiguities in practice. The prevailing definition of value is derived not from the Code, but from a procedural Bankruptcy Rule which applies generally to all post-petition transfers. 13 6 This rule has the substantive effect of frustrating the liberal intent of the drafters of § § 303(f) and 549(b).
Section 362 provides some insight into Congress's view of the gap debtor. In In re Oxford Dev., Ltd., the court considered the benefits the automatic stay offers to gap debtors. 1 " 7 The court observed: "It can only be assumed that Congress felt putative debtors should be free from all other concerns while the question of bankruptcy is at issue thereby allowing the debtor to concentrate exclusively on that one issue." 3 ' This reading of § 362 supports a liberal treatment of the debtor's business relationships during the gap period. Courts, however, have bypassed such an integrated approach in favor of piecemeal treatment-adjudicating individual disputes over specific Code sections in isolation. The gap debtor, however, is accorded special treatment throughout the Code, and courts should reflect this implicit congressional policy directive when they interpret the individual provisions. In short, to the extent the debtor avoids fraudulent or preferential transactions, business should be allowed to continue as normal.
B. Efficiency 1. The costs of ambiguity.
The prevailing Roxy Roller understanding of value imposes significant costs. Ambiguity encourages strategic gamesmanship because the creditor can exert significant leverage over the more vulnerable debtor.' The more the debtor fears the consequences of the involuntary gap period, the more likely it is to capitulate to creditor demands, thus encouraging more threats by other creditors. 4 ' Conversely, ambiguity may also reduce the incen- tives for proper involuntary filing because errors in court approval can dissipate the estate during the gap period.
There are two types of errors that may result from ambiguity in the court approval requirement. The first type arises when a gap debtor unnecessarily seeks court approval. This is a common occurrence, yet if the Roxy Roller court is correct (and § 364 thus does not apply to gap debtors), the court may lack authority to approve the lending transaction. This not only proves costly to the debtor because of attorneys' fees and lost opportunities, but also wastes limited judicial resources.
The second type of error occurs when the debtor does not seek court approval, but the court later decides that approval was necessary. To preserve the transaction, the gap creditor or gap transferee must seek nunc pro tunc approval of the claim. It is extremely difficult, however, to obtain such relief. In In re J.L. Graphics, Inc., the court decided that it should never authorize such retroactive approval under the current Bankruptcy Code. ' Courts are apparently hostile to such "fall back" 4 2 treatment because they prefer that parties protect their rights ex ante. Some courts will grant nunc pro tunc relief only when the claimant can meet a three-part standard that requires: (1) that the court would have granted approval had the application been timely; (2) that no creditor has been hurt by the continuation of the business allowed by the loan; and (3) that the debtor and creditor honestly believed that they could enter into the loan transaction without approval.
Other courts require even more "compelling" or "extraordinary" circumstances than those necessary to fulfill the above standard.' Since ex post court approval is unlikely, disadvantaging one individual creditor could potentially undo even a value-increasing transaction. Such preference for an individual creditor over the estate as a whole directly contradicts the purpose of the Bankruptcy Code.
ensuring that the gap debtor may continue business operations. The second way is to deter creditors from bad faith filings with compensatory and punitive damage awards. Although a combination of the two approaches may be essential to prevent undesirable petitions from being filed, policy makers must also take care to avoid deterring appropriate involuntary filings. If a filing is appropriate, the petitioning creditors should not be deterred by the fact that the debtor will continue to have opportunities to raise credit for the estate. Enhanced penalties for unsuccessful and bad faith petitions, however, may deter even well-intentioned creditors by exacerbating the collective action problem. 147 For a variety of practical reasons, the corrective measures enumerated in § 303(i) may prove inadequate to protect the gap debtor from petition filings that are not in the joint interests of all creditors. The courts have been willing to impose damages in cases of bad faith. In In re Wavelength, Inc., the court imposed punitive damages for a frivolous, bad faith filing of an involuntary petition, using an objective standard that asked what a reasonable person would have believed concerning the debtor's solvency.' 48 Such a standard, although the most practical rule, is fraught with the danger of inconsistent application (as is any factual determination subject to the clearly erroneous standard of review). Additionally, the necessary bad faith may well be difficult to prove, as long as the creditor can show some evidence of the debtor's financial difficulty. In In re Turner, for example, the court applied Bankruptcy Rule 9011 and held that the petitioning creditors had at least an arguable Chapter 7 case and were not primarily maliciously motivated. 5° Thus, § 303(i) will not necessarily prevent threats of filings that cause the debtor to make a preferential transfer or otherwise behave in a suboptimal manner. 5 ' 147 Raising the costs of filing for an individual petitioning creditor also increases the incentive to free ride off the efforts of another creditor. Other creditors that have the power to make such threats will have a favored position as debts come due. It is unclear, however, whether they are the most economically important creditors to pay off.
CONCLUSION
The gap debtor's current status is unclear due to conflicting statutory provisions and the disjointed analysis employed by the bankruptcy courts in interpreting individual provisions of the Code-an analysis without reference to the interrelationship of the statute and considerations of equity and efficiency. The debtor's ability to conduct business, particularly to grant security interests, during the gap period is thus shrouded in uncertainty. The inability of the debtor to be assured of continued viability in the face of an involuntary bankruptcy proceeding undermines the policies animating the Bankruptcy Code.
This Comment suggests an alternative to the present ambiguity, one that provides the debtor with a full opportunity to obtain adequate credit during the gap period without the handicap of court oversight. This approach requires only a slight modification of the prevailing view: substituting the established definition of value from § 547 in place of the judicially created narrow definition of value. Although this refinement increases the risk of debtor misbehavior, the unique qualities of the gap period justify that risk because it best accords with congressional intent and the interests of both debtors and creditors.
